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Cons. Laws, ch. 20) sees. 370, 371, 373. The present case holds that the later 
enactment of section 96 (New York numbering) of the N. I. L. (section 57 
of the original N. I. L.) did not effect the repeal of this usury law, in spite 
of the fact that section 96 provides that "the holder in due course holds the 
instrument free from any defect of title of prior parties and free from defenses 
available to prior parties among themselves." Earlier cases in the lower courts 
of New York were conflicting, but a large majority of the judges of the Court 
of Appeals had in dicta expressed themselves in accordance with the decision 
now reached. For the earlier cases see Norton, Bills and Notes (4th ed.) 304, 
note 64, and the opinion of the Appellate Division in the principal case (1915) 
166 N. Y. App. Div. 9, 151 N. Y. Supp. 735. 



Conflict of Laws — Extraterritorial Statutes — New York Action for 
Death Caused in Massachusetts. — A resident of New York was negligently 
killed in Massachusetts by a New York corporation's servant. who was acting 
within the scope of his employment. The administrators of the deceased sued 
the corporation in New York for the benefit of the widow and children, claim- 
ing to be entitled to recover according to the terms of the Massachusetts statute 
relating to wrongful killing. The statute in question provided that the damages 
should be "assessed with reference to the degree of culpability" of the defend- 
ant or (in this case) its servant, rather than according to the loss suffered by 
the widow and children, differing in this respect from the New York statute. 
Held, that the plaintiffs were entitled to recover in accordance with the terms 
of the Massachusetts statute. Loncks v. Standard Oil Co. of New York (1918, 
N. Y.) 120 N. E. 198. 

See Comments, p. 67. 



Contracts — Anticipatory Breech — Waiver of Repudiation. — The plaintiff 
had contracted with the defendant to deliver a quantity of merchandise in install- 
ments, each to be paid for within thirty days after its delivery. After the second 
delivery the plaintiff repudiated; the defendant repeatedly tried, in vain, to 
induce the plaintiff to continue performance. When payment on the second 
delivery came due, the defendant refused to pay unless the plaintiff would go 
on with his contract. Relying on the defendant's actions as first a waiver of the 
repudiation, and then a breach of the contract, the plaintiff sued to recover the 
price of the goods delivered. The defendant counterclaimed for damages aris- 
ing from the repudiation. Held, that the conduct of the defendant was not such 
a "waiver" as a matter of law, and that the plaintiff's repudiation was a 
"continuing breach of which the defendant was at liberty to avail at any time 
during its continuance." Hadficld v. Colter (1918, App. T.) 170 N. Y. Supp. 643. 

Repudiation is a communication by a promissor to a promisee of intention 
not to perform further. Its legal effect is to give the promisee (1) a privilege 
and power to create in himself a right to damages for breach of the entire 
contract, by accepting the repudiation as final, before it is withdrawn. Radish v. 
Young (1883) 108 111. 170; Roehm v. Horst (1899) 178 U. S. 1, 20 Sup. Ct. 780. 
It gives the promisee also (2) a privilege and power to elect not to exercise this 
power to accept the repudiation; and thereby— subject to the rules on wilfully 
increasing damages— to nullify it, leaving the contract "open": i. e., restoring 
the duties of both parties to full effect, and making the promisee himself liable, 
as originally, for any future default. Johnstone v. Milling (1886, C. A.) 16 
Q. B. D. 460; Claes etc. Mfg. Co. v. McCord (1896) 65 Mo". App. 507. This is 
a "waiver" of the repudiation. But (3) the promisee is also privileged by the 
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repudiation to take, without prejudice to his rights or power, a reasonable time 
within which to make his election. This is the holding in the principal case. 
And the opinion properly stresses that the exercise of this privilege must not, 
until the expiration of that reasonable time, be confused with an election not 
to accept the repudiation. If there had been no repudiation by the plaintiff 
here, such a failure as the defendant's, to perform an installment or a part of the 
contract which went to the root of the contract, would have given the plaintiff 

(a) a right to damages for breach of the installment — see Gerli v. Poidebard Co. 
(1895, Ct. Er.) 57 N. J. L. 432, 31 Atl. 401— and (b) a privilege of refusing 
further performance himself, together with a right to damages for breach of 
the entire contract, — National Machine & Tool Co. v. Standard, etc., Co. (1902) 
181 Mass. 275, 63 N. E. 900 — and finally, (c) a privilege and power to waive 

(b) without affecting (a). Garfield, etc., Coal Co. v. Fitchburg Ry. Co. (1896) 
166 Mass. 119, 44 N. E. 119; see Pollock, C. B., in Hoare v. Rennic (1859, Ex.) 
5 H. & N. 19. What effect did the plaintiff's prior repudiation have on the 
above? The defendant and the court assumed — and it is believed, properly, — 
that repudiation did not affect (a) : the defendant's duty to make up in damages 
for failure to pay the price of the installment of goods delivered and accepted. 
But the prior repudiation was rightly held to keep the consequence (b) from 
attaching to the defendant's refusal to perform his installment during the 
reasonable time described above under (3) : that is, he did not, while deciding 
whether to accept the unwithdrawn repudiation or to reject it definitely, become 
liable for breach of the contract as a whole by his holding up temporarily a 
payment which he was ready to make, if the plaintiff should decide to go ahead 
with the contract. This is sound sense and sound law. See Spcrry & Hutchin- 
son Co. v. O'Neill- Adams Co. (1911, C. C. A. 2d) 185 Fed. 231 ; contra Zuck v. 
McClure (1881) 98 Pa. 541, semble. It is submitted, moreover, that the court 
properly decided that the efforts of the promisee to induce the promisor to 
revoke his repudiation constituted no "waiver," and in no way altered the above 
operative effects of that repudiation. Cf. Spcrry & Hutchinson Co. v. O'Neill- 
Adams Co., supra. 



Contracts — Options — "Double Options." — Mrs. S. for valid consideration 
made an agreement with one C. regarding certain of her real estate, "meaning 
thereby to give to the said A. R. Carrano the option upon the purchase of said 
property [at an agreed price] if the said parties of the first part [Mrs. S. and 
son] at any time desire to sell said property." Mrs. S. brought suit nine years 
later to have the agreement cancelled and her property freed from any 
incumbrance by reason thereof. Held, that the agreement, a "double option," 
under which the plaintiff might elect to sell or not to sell, be cancelled, as after 
nine years it was to be presumed that she had elected not to sell at the price. 
Saraceno v. Carrano (1918) 92 Conn. 563, 103 Atl. 631. 

See Comments, p. 65. 



Courts — Advisory Opinions of Judges — Necessity of Actual Litigation. — 
The State Industrial Commission of New York, being in doubt whether it had 
power to adopt and put into execution a certain resolution, certified the question 
of power to the Appellate Division. The Appellate Division, acting under what 
it believed to be a duty imposed upon it by the state statutes, answered the ques- 
tion in the affirmative. Certain persons who had been permitted to intervene 
and file briefs as interested parties asked for leave to appeal to the Court of 
Appeals. This leave was granted. Held, that the Appellate Division was not 



